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July 1, 2022
To: Members, Senate Appropriations Committee

SUBJECT: AB 2183 (STONE) AGRICULTURAL LABOR RELATIONS: LABOR
REPRESENTATIVE ELECTIONS: REPRESENTATION BALLOT CARD ELECTION
OPPOSE/JOB KILLER - AS AMENDED MARCH 24, 2022

The California Chamber of Commerce and the organizations listed below respectfully OPPOSE AB 2183
(Stone), which has been labeled as a JOB KILLER. Months after AB 616 (Stone) was vetoed by Governor
Newsom, this bill seeks to eliminate an agricultural employee’s democratic right to cast an independent
vote in a secret ballot election regarding whether to unionize, making them susceptible to coercion and
misinformation. The bill also creates an unfair retaliation presumption against employers and imposes an
unrealistic bond requirement on employers pursuing their legal right to appeal an order by the Agricultural
Labor Relations Board (“ALRB”).

AB 2183 Eliminates Workers’ Voting Rights and Unfairly Tips the Balance in the Unions Favor:

The current provisions of the Agricultural Labor Relations Act (“ALRA”) adequately protect the rights and
interests of employees and employers, as well as unions. Modeled on the National Labor Relations Act, the
ALRA affords agricultural employees the opportunity to select—or to refrain from selecting—a particular
union as their collective bargaining representative through a formal and secure secret ballot election. Each
employee votes in a private booth, without any pressure or coercion from the employer, union or co-
employees. In this way, the employees’ true and current preferences on unionization are reliably
determined.

AB 2183, however, seeks to strip employees of this fundamentally democratic right, instead allowing unions
to bypass secret ballot elections under an alternative “ballot card” procedure. Under AB 2183, a union
would be installed as a bargaining unit’s representative merely by submitting a petition to the ALRB along
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with representation cards signed by a majority of affected employees and designating that union for that
purpose.

But unlike the current process, which guarantees that employees ultimately express their true sentiments
about unionization in the tightly controlled setting of a supervised secret ballot election, this new procedure
provides no safeguards to ensure the representation cards really indicate the employees’ free, uncoerced
and current choice. For example, all ballots issued for an election are required to include a space for the
employee to check “No Labor Organizations.” No such space or designation is required for a representation
card. Additionally, AB 2183 expressly allows the union to complete the card for the employee. All the union
or another employee has to do then is pressure the employee to sign it. Once signed, the card is valid for
an entire year.

The secret ballot process has been long supported by the NLRB and others. See, e.g., NLRB v. Flomatic
Corp., 347 F.2d 74, 78 (2d. Cir. 1965) (“[I]t is beyond dispute that secret election is a more accurate
reflection of the employees’ true desires than a check of authorization cards collected at the behest of a
union organizer.”) There are reports of the coercive and misleading conduct that occurs in election
campaigns in decisions reported by the ALRB, NLRB, and courts. That conduct includes employees and
union representatives pressuring employees to sign petitions or vote a certain way by telling them they will
lose their job, have their tires slashed, or that they could be physically harmed. Other conduct includes the
use of misinformation, such as distributing written materials purporting employee support for the union when
in fact the employees quoted had never made such statements and did not authorize the use of their names
on the flyer. AB 2183 goes further than AB 616 in enabling union representatives to coerce workers by
requiring the employer to turn over a considerable amount of worker contact information, including home
addresses, telephone numbers, and email addresses. Even putting that more serious conduct aside, it is
also naturally more difficult to take a position contrary to the person standing before you, especially when
that person is a co-worker or someone in a position of power like a union representative. A secret ballot
provides the employee the ability to cast their vote without that same pressure and gives them the ability to
keep their vote secretive if they so wish.

While the ALRB will be required to maintain the confidentially and secrecy of the cards, the union will be
under no such restriction. Accordingly, the union and employees who support it will be able to easily identify,
target and hassle those employees who have not given cards to the union. They will also have hames and
contact information provided to them by the employer to easily find employees. Notably, the bill includes
consequences in Section 1156.35(i) if the employer is found to have engaged in inappropriate conduct, but
there is no similar provision if a union is found to have engaged in inappropriate conduct. There is also no
language in the bill making this ballot card process applicable to the decertification of a union, further
demonstrating how one-sided this proposal truly is.

The ALRB and NLRB have special rules in place specifically to eliminate last minute pressure and
electioneering, such as prohibiting union or employer representatives from being in the voting area on
election day and prohibiting mass communications to groups of employees within 24 hours of an election.
To allow a union representative to fill out the entire representation ballot card and simply have an employee
sign it as an alternative to a ballot is far worse than talking to an employee in line to cast a secret ballot.

Governor Newsom Vetoed The Same Bill Last Year:

Last fall, Governor Newsom vetoed AB 616 (Stone), which included the same card check provisions. He
specifically directed the Labor and Workforce Development Agency and ALRB to work together to develop
alternative policies for the Legislature’s consideration. AB 2183 completely ignores this in an attempt to
undermine the Governor’s directive:

To the Members of the California State Assembly: | am returning Assembly Bill 616 without
my signature. The labor force is invaluable to the prosperity of our state and the very fabric
of our society. My Administration has worked tirelessly to protect and support workers
across California. The recent U.S. Supreme Court ruling in Cedar Point Nursery v. Hassid
(2021) eliminating 30 years of precedent has significantly impeded the ability of unions to
access agricultural worksites. | deeply understand the need to address the impact of this
decision. Any modernization of the Agricultural Labor Relations Act (ALRA) must take



these challenges to access into account. AB 616 creates a new process for agricultural
employees to elect a labor representative through a ballot card election. This bill contains
various inconsistencies and procedural issues related to the collection and review
of ballot cards. Significant changes to California's well-defined agricultural labor
laws must be carefully crafted to ensure that both agricultural workers' intent to be
represented and the right to collectively bargain is protected, and the state can
faithfully enforce those fundamental rights. Therefore, | am directing the Labor and
Workforce Development Agency to work collaboratively with the Agricultural Labor
Relations Board and all relevant stakeholders to develop new policies for legislative
consideration to address this issue. | look forward to continuing our vital work to improve
working conditions and opportunities for farmworkers across our state. Sincerely, Gavin
Newsom (emphasis added).

Prior to Governor Newsom, Governor Brown also recognized the dangers of this ballot card procedure and
the impropriety of making such a drastic change to the ALRA without stakeholder involvement when he
vetoed the nearly identical SB 104 (Steinberg) in 2011

. . . . Before restructuring California's carefully crafted agricultural labor law, it is only right
that the legislature considers legal provisions that more faithfully track its original
framework. The process should include all those who are affected by the ALRA. | am
deeply committed to the success of the ALRA and stand ready to engage in whatever
discussions-public and private-that will accomplish the appropriate changes. As at the
beginning, all parties must be heard and, before any product emerges, a wide array of
opinions and experiences should be fairly considered (emphasis added).

AB 2183’s Imposes Significant New Penalties on Employers, Including Imposing Personal Liability
on Individuals:

AB 2183 includes a new provision that was not in AB 616. It would impose steep penalties on employers
for certain violations of up to $10,000 or $25,000. Notably, the bill imposes a penalty on an employer who
interferes with organizing, but there is no penalty for a union found to have engaged in misconduct. The bill
further provides that the court may impose personal liability on any director or officer of a company. There
are already legal mechanisms by which someone may claim that an individual should be personally
penalized for a corporation’s actions. This lowers the bar for personal liability, which has been rebuffed by
courts in other labor law contexts.

AB 2183’s Rebuttable Presumption Is Effectively Unlimited in Time and Unnecessary Because
Existing Law Already Protects Workers for the Covered Conduct:

AB 2183 includes a presumption of retaliation where an employer disciplines, suspends, demotes, lays off,
terminates, or otherwise takes adverse action against any worker during a labor organization’s
representation ballot card campaign. Employees are already protected from retaliation for participating in
union activity under Labor Code Section 1153. The timing of the adverse action in relationship to the
adverse action is already an important circumstantial consideration taken into account by the ALRB when
evaluating a retaliation claim. This presumption is therefore unnecessary.

The presumption is also effectively unlimited as to time. A campaign could easily go on for weeks or months,
indeed an employee’s signature on a card is valid for an entire year. This provision would mean the
employer cannot discipline any employee for an entire year without then being subject to this presumption.
Further, the employer would have to overcome an impossible evidentiary standard to dispute a retaliation
claim. The proposed Section 1156.35(j) provides that to overcome the presumption the employer must
prove there was no retaliation by clear, convincing, and overwhelming evidence. The clear and convincing
evidence standard is an extraordinarily high burden that is used only in very rare circumstances in
employment law. There is absolutely no justification for imposing such a high standard here, especially
where it could apply to any disciplinary action by an employer over an entire year. This would have a chilling
effect on employers, making them hesitant to discipline even the most egregious conduct. It will also make
it logistically impossible to have seasonal employees, which many agricultural employers have throughout



the year. The employer would fear litigation and having to meet this impossible burden to end any of those
seasonal employee’s employment.

AB 2183 Imposes Unreasonable Bond Requirements for Employers:

Employers may seek judicial review of any ALRB order. AB 2183 impedes an employer’s ability to exercise
that legal right by requiring the employer to first post a bond in the amount of the entire economic value of
the order before it can request review. The Legislature should not put such a steep price tag on an entity’s
legal right to appeal a legal decision, especially during a global pandemic where many depend on
agricultural companies to keep food on the table and those businesses have suffered from devastating
capital shortages to keep operations running. Further, the bill is again one-sided by making this bond burden
only applicable to an employer and not to any union that seeks review of an ALRB order.

For these reasons, we are OPPOSED to AB 2183 as a JOB KILLER.

Sincerely,

Ashley HMffman
Policy Advocate
California Chamber of Commerce

California Chamber of Commerce

Carlsbad Chamber of Commerce

Citrus Heights Chamber of Commerce

Fountain Valley Chamber of Commerce

Fresno Chamber of Commerce

Garden Grove Chamber of Commerce

Greater Bakersfield Chamber of Commerce
Greater Coachella Valley Chamber of Commerce
Greater High Desert Chamber of Commerce
Greater Riverside Chambers of Commerce
Greater San Fernando Valley Chamber of Commerce
Hayward Chamber of Commerce

La Cafiada Flintridge Chamber of Commerce
North Orange County Chamber

Oceanside Chamber of Commerce

Pleasanton Chamber of Commerce

Rancho Cordova Area Chamber of Commerce
Rancho Mirage Chamber of Commerce
Redondo Beach Chamber of Commerce

San Gabriel Valley Economic Partnership

Santa Maria Valley Chamber of Commerce

Simi Valley Chamber of Commerce

South Bay Association of Chambers of Commerce
Tulare Chamber of Commerce

West Ventura County Business Alliance

cc: Legislative Affairs, Office of the Governor
Sean Porter, Office of Assemblymember Stone
Mark McKenzie, Senate Appropriations Committee
Cory Botts, Senate Republican Caucus
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